Treaty and the Letters Patent
I would like to begin by acknowledging the Kaurna peoples as the sovereign custodians and owners of the land and pay respects to their Elders past and present and their creator spirits.  
I would also like to pay respects to all Aboriginal Elders and people here today and convey my thanks to all the organizers of today’s wonderful event.
Today’s event marks the fact that 175 years ago there was the possibility of starting right – although we are still speaking in the context of invasion.

The Proviso to the Letters Patent are clear and unambiguous and they are even more stunning because they talk of the rights of the First Peoples of these lands and waters.

So this colony at least was supposed to be founded on the presumption of Aboriginal rights.

Any rights to so-called settlement were contingent on the recognition of Aboriginal rights.

In 1836.

175 years ago.

So why do we as a ‘nation’ continue to demonstrate such fear – for that is the only word I think correctly describes our situation – such fear of Indigenous rights? 

The Letters Patent is a fact and facts are stubborn things.

The violent manner in which the lands and waters of Australia were colonised without consent or treaty is a stubborn fact.

The lack of any formal and therefore legal (in English law or First Peoples law) transfer of land and waters to the colonizers is another stubborn fact.
The fact that other British colonised countries did seek consent and treaty, even though they were often unjust and ignored.

The failure of our Constitution in 1901 to acknowledge the humanity of the First Peoples is a stubborn fact.

Too often some of our politicians when speaking to the nation offer us flattery in their speeches rather than calling us all to aspire to higher ethical and moral goals.  They merely seek to keep us in “carefully nurtured ignorance”.

But ignorance is not bliss.
It reminds me of when my wife and I were looking for house in the Dandenongs near Melbourne.

We found a lovely home with a beautiful view of mountains and valleys and were considering to make an offer when we decided to do an architect review of the house as a precaution.

And then our dream was confounded by a stubborn fact – termites, termites in the floor boards, termites in the walls, termites even in the stumps.

It was not to be the house was without solid foundations, just a façade.

Documents like the Letters Patent – documents that have legal force from an English law point of view – let alone the laws of the First Peoples – demonstrate the sad reality of the façade of our nationhood.   

We have no foundation as a nation – we are a nation built on porous stumps.

And until we face these stubborn facts we will never mature as a nation and we inheritors of stolen land will never have honour. 

Termites, like stubborn facts, will continue to attack our stumps, our foundations.
Despite the clear intention of the Letters Patent, there is still evasion and obfuscation.

But it is a foot in the door in the fight for justice. 

This year is the year of talking about constitutional recognition.

Before the Expert Panel at the end of the year comes up with a question for consideration at a referendum we have an opportunity to do some serious talking.

To re-cognise is to re-think and I think it is time to re-think the nation and have a real and open conversation about our foundations.
A conversation that even goes beyond the constitution itself.

We should talk not only about recognition in the preamble of the rights and status of First Peoples,  removing the remnants of the white Australia policy from its provisions and ensuring that the Commonwealth cannot legislate to the detriment of First Peoples or any peoples.
We should consider an amendment which would enable the making of binding agreements and treaties with the First Peoples and 
create an agreement-making framework to protect local/regional and state treaties that may arise in the various levels of government.

There is a phrase in the Letters Patent which should haunt us 
“Provided ALWAYS that nothing” should affect the rights of Aboriginal peoples.

 “Always” – not just then, but now.  Not just now but forever, always.

– only a power in the constitution can make that a solid reality rather than a sad lie.  

We should also talk about whether we just need to start again.
Because the stubborn fact that there has been no ceding of sovereignty means that we should actually start with the treaties before we get to the constitution. 

It’s just a question whether we have the courage as a nation to talk about it.

Here there is hope – because the proviso to the Letters Patent will continue to bore away on the foundations in this state until you have a treaty. 

This event gives me hope that it is possible not just here but across the nation.
That’s what re-cognition should be about.

As my friend Richard Frankland often says – if we deal with this properly then one day we may build a nation we can be proud of.

Thank you.
